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PLAYGROUND LEGISLATION,

STANDARDS & GUIDELINES
Understandably there is concern among those responsible for children’s playgrounds with regard to their legal responsibilities.  This concern becomes more acute when it is realised that the majority of playground managers are volunteers with little, if any, specific knowledge or skills relating to playgrounds.  Whilst ignorance of the law can never be used as an excuse, it should be acknowledged by playground managers that they have a legal and moral responsibility to ensure playgrounds under their control are in as safe a condition as is reasonably practicable.

Unfortunately there is not just one law for playground managers to be concerned about, but several.  Some contain specific sections that directly affect playgrounds and the purpose of this Information Sheet is to make playground managers aware of their responsibilities.  A brief description of the relevant laws, standards and guidelines will be found in the following pages.  It is not intended to be an authoritative statement of the law but a broad-brush approach to legislation relating to children’s playgrounds.

For specific advice you are advised to consult a solicitor or the relevant source documents, usually available at main public reference libraries.  L&RPFA may be able to offer further information and/or other sources of reference.

The main laws and guidance affecting fixed playgrounds (in other words, outdoor spaces with permanent equipment that are unsupervised, and usually catering for children up to the age of twelve, but which may also attract teenagers) are as follows:

1. Occupiers' Liability Act (1957) revised 1984 and Unfair contract Terms Act 1977

2. Disability Discrimination Act 1995

3. The Health and Safety at Work Act (1974)

4. The Management of Health and Safety at Work Regulations 1992

5. The Reporting of Injuries, Diseases, Dangerous Occurrences Regulations (RIDDOR) 1995

6. The Construction (Design and Management) Regulations 1994

7. Environmental Protection Act 1990, The Litter (Animal Droppings) Order 1991 and 


Dogs (Fouling of Land) Act 1996

8. Dangerous Dogs Act 1991

9. Local Byelaws

10. The Consumer Protection Act (1987)

11. Trade Descriptions Act 1968

12. British and European Standards

13. Play Safety Guidelines

14. Design for Play: a guide to creating successful play spaces (Play England)

15. Managing Risk in Play Provision: implementation guide (Play England)

PLEASE NOTE:

It is not the intention to discourage people from serving on playground management committees through this Information sheet, but to ensure that such committees are aware of their legal and moral responsibilities.
In most instances a liberal application of Common Sense will go a very long way indeed.

1. Occupiers’ Liability Act 1957, revised 1984, and Unfair Contract Terms Act 1977
These Acts encompass much that was previously covered by the Tort of Negligence, notably the occupiers’ liability to pay damages if someone is injured using their premises.  Playground managers have a duty of care both to lawful users and trespassers on site, taking into account current developments and good practice rather than relying on what has been considered acceptable in the past.

Notices should not be used to attempt to evade responsibilities towards users, but they can provide an important source of safety information or waning of hazards.  Young children may not be able to read warning notices so pictorial signs should be used wherever possible.  These Acts, along with the Unfair Contract Terms Act, also cover the extent to which liability can be limited by the use of warning notices.

2. Disability Discrimination Act 1995

The provisions of this Act have been introduced gradually since 1995 and many of its principles have yet to be tested in practice but as from October 2004 providers have had to take reasonable steps to remove or alter physical features that may impede access. 

People who provide goods and services (providers) have to take reasonable measures to make sure that they are not discriminating against disabled people.  However, if the health or safety of the disabled person or other people would be in danger, it would not be against the law to refuse to provide the service to a disabled person or to provide it on different terms. 

L&RPFA suggest that playground managers should consider the use of their site by people with different disabilities, bearing in mind that these can include a variety of conditions such as visual or hearing impairments and mobility difficulties.  Currently the Act allows a person with disabilities to be treated less favourably if the provider reasonably believes that either the disabled person or someone else may come to harm, but the reasons must be genuine and if no new information is revealed, the provider must be prepared to change their mind. 

3. Health and Safety at Work etc Act 1974

4. The Management of Health and Safety at Work Regulations 1992

These are the principal bodies of law under which playgrounds may be inspected for safety and under which playground managers may be prosecuted in the courts.  There is a clear duty on playground managers to ensure “so far as is reasonably practicable” the health and safety of those who use their facilities.  This means taking reasonable steps to ensure the safety of users at all times, not just in response to an accident.  To achieve this, it is necessary to adopt a systematic approach to safety with effective regular inspection and maintenance of equipment.  Whilst there is no legal requirement to carry out an independent annual inspection, playground managers would be failing in their duty of care of they did not do so.  It would very difficult to obtain insurance cover without such an annual inspection being carried out. 

However playground managers must meet the requirements for completing a Risk Assessment and the L&RPFA has a very comprehensive Information Sheet on carrying out a risk assessment and managing risk on a children’s playground.  

RISK ASSESSMENT

The ‘Management of Health and Safety at Work Regulations 1992’ call for playground managers to make a “suitable and sufficient assessment of risks” to the health and safety of people, including those not in their employment, using the playground.  Playground managers must have a safety management system in place with recorded evidence of regular inspections taking place at frequent intervals (daily, or weekly, but certainly monthly at the very least). A competent person with sufficient training, experience and knowledge but not necessarily with a particular qualification or skill should undertake these.  L&RPFA organise training seminars each year covering basic maintenance inspection and risk assessment of playgrounds.  Failure by playground managers to meet the requirements of the Health and Safety at Work legislation may result in a considerable fine (up to £20,000) and/or a custodial sentence of up to 2 years.

The Management of Risk on a children’s playground is an on-going responsibility.  It does not start and finish with a Risk Assessment but is part of the management process.  Risk Assessment is an essential management tool.  It is not a one-off exercise to be forgotten but should be part of a regular and routinely recorded regime.  

Risk Benefit Judgements
Playground managers should also be aware that risk is an inherent part of children’s play and whilst in the past the accepted practice may have been to remove or reduce any element of risk there is strong evidence to suggest that risk in play can be very beneficial.
Following on from the well publicised statement produced by the Play Safety Forum in 2002 ‘Managing Risk in Play Provision’  the Department for Children, Families and Schools (DCSF) commissioned in 2008 an implementation guide in co-operation with Play England so that playground designers, providers and managers could be clear about their responsibilities regarding children playing safely.  This implementation guide shows how those responsible for play provision can develop an approach to risk management that takes into account the benefits the provision offers children and young people as well as the risks.
It starts from the position that, while outside expertise and advice are valuable, the ultimate responsibility for making decisions about safety in play areas, rests with the provider. 

5. The Reporting of Injuries, Diseases and Dangerous Occurrences Regulations (RIDDOR) 1995

All accidents that result in the death or major injury of a member of the public must be reported to the relevant enforcing authority, usually the regional Health and Safety Executive offices.  Failure to do so may result in a fine of £5,000.  Also report the accident to the local District Council Environmental Health Department who will ask for a confirmation report to be submitted on a special form (F2508), which they will provide.

Major injuries include fractures (other than to fingers, thumbs, or toes), amputations, dislocation of the shoulder, hip, knee or spine, various eye injuries, any incident involving unconsciousness or requiring resuscitation, or any accident to a member of the public which results in them being admitted to hospital for more than 24 hours.

Further information from 0845 300 9923 or go online to www.riddor.gov.uk
You are also advised to d keep details of any Playground Accident 

6. The Construction (Design and Management) Regulations 1994

These regulations are aimed at improving the overall management and coordination of health, safety and welfare throughout all stages of a construction project.  As well as on-site construction personnel, they cover risks to the health and safety of those who might be affected by work, including members of the public.

CDM regulations are likely to apply to the building of new playgrounds or purpose built play centres, but may also apply to other works including alterations, conversions, repairs, redecoration, assembly of pre-fabricated elements and the removal of structures or parts of structures. 

 The HSE has published a number of information sheets to explain the regulations in detail.  The most useful of these for playground managers is Construction sheet 39 on the role of the client.  It is free from the HSE.

7.  Environmental Protection Act 1990, The Litter (Animal Droppings) Order 1991 and Dogs (Fouling of the Land) Act 1996

The Environmental Protection Act has a number of regulations that control the use of pesticides.  The definition of pesticide is very broad and includes fungicides, etc.  The use of pesticides is controlled by the Control of Pesticides Regulations 1986.

Under part IV of the Environmental protection Act, local authorities and others, known as ‘duty bodies’ have a duty to keep certain areas in their control such as parks and children’s playgrounds, as clear of dog faeces as is practicable.  Dog faeces can cause toxocariasis disease, particularly in young children.

The Dogs (Fouling of the Land) Act applies to land in the open air, including covered land that is open to the air on at least one side, to which the public has access.  The person in charge of the dog commits the offence.  There is no liability on the owners/occupiers of the land.  The Act gives local authorities the power to make byelaws without having to refer to central government to create ‘poop scoop’ areas, where dog owners must clear up after their dogs.  

Under the 1996 Act dog owners who fail to clean up after their dog on designated land are liable to a maximum fine of £2,000. Local authorities can give offenders the option of paying a fixed penalty of £25 rather than going to court.  

8. Dangerous Dogs Act 1991

Section 3 of the Dangerous Dogs Act makes it an offence for the owner or the person for the time being in charge of the dog to have any dog ‘dangerously out of control’ in a public place.  If the dog while out of control injures any person this is an aggravated offence. Under section 5, local authority officers may seize any dog that is dangerously out of control in a public place.

9. Local Byelaws

Under section 164 of the Public Health Act 1875 or section 12 and 15 of the Open Space Act 1906 or section 23 of the Housing Act 1895, it is possible for local authorities to introduce byelaws relating to specific playground areas on approval from the relevant government department.  

These may cover issues such as age limits for those using the playground and/or equipment, or restrictions on the use of the area for ball games.  

10. Consumer Protection Act 1987

Under Part 1 of the Act manufacturers of equipment (producers) used in play provision could be jointly liable for any injuries occurring with their equipment during the use of the facility.  Managers of playgrounds, for example, who construct equipment, to be used on the playground could be considered to be ‘producers’ under the terms of the Act.  They could be liable if the safety of their product is not that which people are generally entitled to expect.  Food for thought if playground managers are considering self-build schemes.

11. Trade Descriptions Act 1968

This legislation makes it a criminal offence for a person in the course of business to make false or misleading statements about goods, such as their approval by another body; or to recklessly or knowingly make false or misleading statements in the course of providing a service, accommodation or facilities, including for example the approval or evaluation by any person of the services, etc.  This would apply to any safety claims such as claimed compliance with a safety approval mark.

Compliance certificates and claims made by suppliers
Playground managers are advised to obtain copies of any certificates manufacturers or suppliers may use to promote their products or claim compliance to a particular guideline or standard.  In particular suppliers of playground safer surface materials such as synthetic tiles or bark or wood chippings must produce evidence that their products have been tested against the relevant standards and have a certificate stating compliance.
Some wood chippings that are often provided free of charge by a local timber mill or tree workers are not suitable for playground use. They will almost certainly not be play grade standard and are unlikely to meet the requirements of the EN standards. The use of any untested play surface material could cause injury to a child resulting in a claim for damages.  Only use materials from a recognised source and with a certificate of compliance to the relevant standard.
12.   British and European Standards

The European Standards for Playground Equipment and Surfacing came into force in January 1999 replacing most, but not all, previous Standards affecting playgrounds and safer surfacing usually found in playgrounds.

· EN1176 gives comprehensive guidance to the design, installation and maintenance of playground equipment, surfacing and safety areas

· En1177 and BS7188 cover the testing of impact absorbing surfaces used in playgrounds.

In September 2008 additional sections to these standards were introduced as new elements of play equipment become available and changes were made to existing parts as experience has been gained since their introduction.  
It is important to note these standards are not retrospective or, as with previous standards, a legal requirement in the UK, but represent good practice in the event of an accident claim. Their limitations should be recognised and mere compliance will not automatically create a safe playground or give immunity from legal proceedings. As with previous playground standards they are intended to be used intelligently as part of a risk assessment.
12.    Play Safety Guidelines for Outdoor Play Provision – subject to availability
Safety guidelines are often taken by the courts as reasonable measures to follow, so should be given due attention by playground managers.  First issued in January 1992, and revised later that year, the guidelines were prepared for the government by the former national Children’s Play and Recreation Unit.  Revised in November 1997 by the National Playing Fields Association, this publication offers excellent advice and guidance to playground managers.  
Please note this publication may not be still available – check with Fields In Trust - formerly the National Playing Fields Association (NPFA)

The section on “Safety Standards” has been superseded by the advent of the new European Standards and recent publications by Play England (see following pages) now provides more authoritative advice about playground development, design layout and management responsibilities.

“Play Safety Guidelines for Outdoor Play Provision” is available from NPFA,2D Woodstock Studios 36 Woodstock Grove London W12 8LE Tel 024 7642 6620 www.npfa.org 
“A Guide to the European Playground Equipment  & Surfacing Standards” is available from ROSPA Playsafety Ltd. The Old Barn, Wicklesham Lodge, Faringdon SN7 7PN  Tel 01367 244600  Visit www.rospa.com, 
The Health & Safety Executive 

Rose Court 2 Southwark Bridge London SE1 9HS Tel 020 7717 6717
13.  Design for Play: A guide to creating successful play spaces  by DCSF & PLAY ENGLAND
Excellent publication with lots of solid theory and information, with  background information on the importance and value of play in children’s lives for example as well as a number of case studies looking at good practice in the planning, provision and management of outdoor unsupervised play spaces for children of all ages and abilities.
Within the packed, very informative but easy to read 150 pages playground managers will find so much useful advice and ideas for creating a wide variety of inspirational play spaces often including elements of Nature and the local playground environment. 

This publication should be a fundamental part of any play provider’s reference library and is a vital management resource.

Download free from www.teachernetgov.uk/publications
Ref Number:  00631 – 2008DOM-EN

Printed publication available free of charge from:

DCSF Publications

PO Box 500

Sherwood Park,  Annesly

Nottingham NG15 0DJ

Tel 0845 60 222 60

ISBN 978-1-84775-225-3

14. Managing Risk in Play Provision: Implementation guide by DCSF & PLAY ENGLAND
Another excellent publication from Play England, this time looking at the complex issues of Risk in children’s play.  This guide shows how those responsible for play provision can develop an approach to risk management that takes into account the benefits the provision offers to children and young people as well as the risks.  It aims to help providers achieve two objectives that are fundamental in any play provision: to offer children and young people challenging, exciting, engaging play opportunities, while ensuring that they are not exposed to any unacceptable risk of harm.

This publication should be a fundamental part of any play provider’s reference library and is a vital management resource.

Download free from www.teachernetgov.uk/publications
Ref. Number:  00942-2008
Printed publication available free of charge from:

DCSF Publications

PO Box 500

Sherwood Park,  Annesly

Nottingham NG15 0DJ

Tel 0845 60 222 60

ISBN: 978-1-84775-289-5
Oxfordshire Playing Fields Association is pleased to acknowledge the invaluable assistance provided by FIT, HSE, RPII, API, Play England and RoSPA in the origination of material for this information sheet.  Whilst every care has been taken in the production of this information sheet, the OPFA cannot be held responsible for any inaccuracies that might occur, or be held liable for any advice given.

April 2009
Produced for Leicestershire & Rutland Playing Fields Association, by Oxfordshire Playing Fields Association, Jericho Farm, Worton, Witney, Oxon, OX29 4SZ
